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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices.
ORDER

This 18" day of August 2011, upon consideration of the #apes opening
brief and the appellee’s motion to affirm pursuenSupreme Court Rule 25(a), it
appears to the Court that:

(1) The defendant-appellant, Clayton J. Batsdadfan appeal from the
Superior Court’'s March 3, 2011 violation of probati(“VOP”) sentence. The
plaintiff-appellee, the State of Delaware, has ndoteeaffirm the Superior Court’s
judgment on the ground that it is manifest on teefof the opening brief that the

appeal is without merit.We agree and affirm.

! Supr. Ct. R. 25(a).



(2) The record before us reflects that Batsondadaguilty to Attempted
Robbery in the First Degree, Assault in the Secbedree and Burglary in the
Third Degree in connection with two separate crahiactions. He was sentenced
to a total of 21 years of Level V incarceration b suspended after 3 years and
successful completion of the Key Program for desirgplevels of supervision.
Specifically on the attempted robbery convictiorgtédn was sentenced to 10
years at Level V, to be suspended after 3 year4 y@ars at Level lll probation.

(3 On March 3, 2011, the Superior Court foundt tiBatson had
committed a VOP for failing to comply with the tesrof the Crest Program. He
was sentenced to a total of 15 years at Level \haesuspended for decreasing
levels of supervision. Specifically on the atteetptrobbery conviction, he was
sentenced to 7 years at Level V, to be suspendedefeel IV Crest, in turn to be
suspended following successful completion of thegpmm for 4 years at Level lll
Crest Aftercare.

(4) In this appeal from the Superior Court’'s VGdxtence, Batson claims
that a) the Superior Court’'s VOP sentence for gitech robbery violates double
jeopardy because he has already completed tha¢neentand b) his counsel
provided ineffective assistance at the VOP hearing.

(5) There is no factual basis for Batson’'s claimaodouble jeopardy

violation with respect to his attempted robberytepoe. Once Batson had



completed his suspended 3-year Level V sentenceattempted robbery and
thereafter committed a VOP, the Superior Courtthadauthority to require him to
serve the remainder of the Level V sentence thatawginally imposed. Because
Batson had another 7 years remaining on his ofigieatence for attempted
robbery, the Superior Court did not abuse its éisaen when it sentenced him to
all of that Level V time.

(6) With respect to Batson’s second claim of ieefiive assistance of
counsel, this Court will not review ineffectivenedaims that are asserted for the
first time on direct appedl.Because the Superior Court did not consider Bégso
claim in the first instance, we decline to addrésfor the first time in these
proceedings.

(7) It is manifest on the face of the opening tbtieat this appeal is
without merit because the issues presented on hjppeacontrolled by settled
Delaware law and, to the extent that judicial d#sion is implicated, there was no

abuse of discretion.

2 Del. Code Ann. tit. 11, §4334(cRate v. Soman, 886 A.2d 1257, 1260 (Del. 2005).
% Durossv. Sate, 494 A.2d 1265, 1268 (Del. 1985).



NOW, THEREFORE, IT IS ORDERED that the State’s iotto affirm is
GRANTED. The judgment of the Superior Court is ARMED.
BY THE COURT:

/sl Henry duPont Ridgely
Justice




